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The law is like a horse cart; it will go whichever way you turn it.

-Russian proverb

I n 1997, Elena Bonner, human rights activist and widow of Nobel Peace Prize
laureate Andrei Sakharov, made an observation that in many respects sums up

the current state of affairs in Russia and many other countries of the former Sovi-
et Union: "The intelligentsia seems to have abandoned its historic calling of com-
passion and assistance in the favor of grabbing crumbs dropped by the corrupt

and powerful"
In this article, 1 focus on the causes of systemic corruption in Russia, Kazakh-

stan, and the successor states to the former Soviet Union and analyze how this
omnipresent phenomenon makes many of the reforms of the last decade unsus-
tainable, unimplementable, and unenforceable. With the tenth anniversary of the
dissolution of the USSR fast approaching, the region is at a critical point. The
roads those countries choose today will affect the region's and the globe's polit-
ical and economic future for decades. Although the region encompassing the for-
mer Soviet Union is vast and diverse, the experiences of attempted reforms in two
of the largest and wealthiest countries, Russia and Kazakhstan, vividly illustrate
the myriad barriers to progress. The complexity and interconnectedness of the
problems in the two countries illuminate the systemic corruption that is the

region's most serious problem.
My analysis shows two categories of countries or subregions at different stages

of economic and political development. The first category includes Russia,
Moldova, Georgia, and Armenia. Each of those countries has made significant
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progress in a relatively short time. They now can generally be viewed as quasi-
democratic market societies, but they are only halfway home. The second cate-
gory of countries includes Belarus, Azerbaijan, and the Central Asian republics
of Kazakhstan, Kyrgyzstan, Uzbekistan, Turkmenistan, and Tajikistan. Those
countries are still ruled by authoritarian leaders and Nave a long way to go before
they can begin their democratic journey. The main conclusion drawn from the
analysis is that until political and economic systemic corruption is addressed in
a holistic manner, countries in the region will not become stable, market-based
democracies and reforms will not be enforceable or sustainable. Corrupt infor-
mal networks or alliances involving policymakers, oligarchs, and law enforce-
ment and security officers represent the biggest hurdle to enforcing reforms and
developing the rule of law in the region.

An analysis of the causes and consequences of corruption in Russia and
Kazakhstan is relevant, because their collective economic and political future has
important regional and global ramifications. Russia and Kazakhstan's 200 mil-
lion-plus well-educated people and their vast natural resources are important
strategic assets. However, for the people in the region to realize their potential,
they must move from a society ruled by men to one of laws. At the dawn of the
twenty-first century, the most important issue confronting the international com-
munity from a security, economic, or democratic perspective is whether the rule
of law will become globalized. Russia and Kazakhstan have an important role to
play in that evolving process.

The Commonwealth of Independent State ((CIS) countries-Russia, Ukraine,
Turkmenistan, Uzbekistan, Kyrgyzstan, Tajikistan, Kazakhstan, Armenia, Azer-
baijan, Georgia, Moldova, and Belarus-are still struggling to effect fundamen-
tal reforms in a monopolistic political and economic environment filled with
secrecy, historical social undercurrents, and unusual power linkages. Both the
pre- and post-Soviet governing networks at the country and regional levels
depend on systemic corruption and secrecy for their very existence.

In Freedom House's 1998 Nations in Transit, journalist Stephen Handelman
commented: "Corruption has replaced the command economy as the region's
most conspicuous, and oppressive, feature. ' Z He theorized that those govern-
ments' retention of the power to determine who can own what property and for
how long may be the most significant factor in explaining systemic corruption.
Handelman forecast that until attitudes of openness, honesty, and trust in gov-
ernment take root in popular culture there is lietle hope of short-term change and
even less hope that outsiders can affect the outcome significantly.

Corruption is usually described as the abuse of public power for personal gain,
although all acknowledge the existente of widespread corruption within the prí-
vate sector as well. The practical result of systemic corruption is multifold,
including distorted, nontransparent policy, revenue raising, and budgetary deci-
sions; criminal infiltration and/or corruption of public officials, key government
institutions, processes, and strategic business enterprises; ineffective or counter-
productive technical assistance; a cynical press and public; rampant human rights
violations; unenforceable or arbitrarily enforced laws, policies, and regulations;
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an underdeveloped middle class; government and self censorship; capital flight;
money laundering; increased national and transnational crime; decreased trade
and investment; and poverty. It is the interaction of those factors that often leads
to political, economic, and financial instability, as witnessed by recent events in
Indonesia, Peru, and Russia.

As far back as 1994, the OECD Financial Action Task Force estimated that
as much as $85 billion annually was laundered from narcotics trafficking in the
United States and Europe alone. Global laundering of money is now believed to
be more than $500 billion a year. Many scholars believe that money derived
from criminal proceeds circulating globally has the potential to penetrate West-
ern society and expose it to serious financial and societal risks.3 They also note
that money laundering has far more potential to control significant elements of
society and business in transition countries, where democratic institutions, the
economy, and financial conditions are much weaker. In such countries, public
services such as education and healthcare suffer most, because autocratic lead-
ers are accountable to no one, and many of their efforts go to protect the status
quo and suffocate their political and economic competitors. Funding for core
public services often loses out to theft, embezzlement, or fighting ethnic or
political wars.4

A review of corruption literature and World Bank indigenous and internation-
al business community surveys, shows the interrelated problems of crime, cor-
ruption, and unpredictable judiciaries to be more acute in the CIS than in any
other region of the world. Of the 3,600 indigenous and international businesses
surveyed in 69 countries, approximately 80 percent of those in the CIS rated these
three problems the highest barriers to economic growth.s

Perhaps more important, companion and subsequent public surveys in those
countries indicate that crime and corruption reinforce public cynicism and are
seen as by-products of democratic reforms; citizens also believe their new form
of government is either incapable of protecting or refuses to protect their proper-
ty rights and civil liberties.6

The Roots of Corruption

Although corruption is usually grounded in a country's cultural, political, and
economic history, customs, and policies, it often flourishes or becomes systemic
when institutions are weak and economic policies distort the marketplace. In the
late nineteenth century, during the reform era of Czar Alexander II, corruption
had already been identified as a centuries-old problem that was a major deterrent
to Russia's integration with the West.7 The causes of corruption noted then are
essentially the lame as they are now:

• a society ruled by men not laws

• a secretive, restrictive bureaucracy that stifles justice, the press, and the devel-
opment of strong state institutions

• a weak civil society unable to check government action

• a disdainful citizenry
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Throughout Russia's history, the bureaucratic apparatus made it impossible to
control bribery. A regional governor or Communist Party secretary held an
absolute monopoly of power in the provinces. During the reign of the lasl: czar,
especially after 1912, the increasing influence of Grigory Rasputin, the "friend"
of the imperial family, virtually destroyed an emerging rational system of civil
service based on merit and industrial reform and instituted one based on patron-
age, behind-the-scene deals, and inside favors.8 Historians have written that the
Russian ruling elite has had a monopolistic lock on political and economic power
since the eighteenth century. The last czar in 11917 and subsequently the last chair-
man of the Communist Politburo in 1991 were the omnipotent rulers of the elit-
ist administrative network. Neither the 1917 Communist revolution nor the peace-
ful 1991 democratic revolution fundamentally altered that system of government
and bureaucratic control.9

After formally eliminating the right to own property and effectively destroy-

ing the legal profession in the 1920s and 1930s, Communist Party officials pro-

ceeded to construct a lawless society grounded on well-organized, entrenched

subordination to the rule of men not law. To accomplish this seemingly impossi-

ble geopolitical feat, they created a highly organized, well-trained security and

police network. The security network allowed or encouraged its members te) steal

from the state and the public, within boundaries established by party officials, in

exchange for monopolistic political power. By 1950, the Communists had elim-

inated the institutions of law and many of the foundations of civil society, insti-

tutions essential to holding government and business officials accountable and

protecting citizens' liberties and property rights. All laws and party actions were

then justifiable to achieve the "social ends" of the state.10 After Stalin's death, a

classic oligarchy emerged, structured in a rigid hierarchy within the Communist

Party.11

Although many historians view Stalin as having built a lawless, repressive
society in the 1920s, 1930s, and 1940s, Leonid Brezhnev is generally viewed as
having established links between criminal networks and public officials.12 Dur-
ing his reign in the 1970s, formal public institutions were camouflage for private
gain, and key decisions were based on ethnicity and made by a small circle of
friends. Cheating the state and rule by men not law became accepted practice and
principle. In Soviet republics such as Uzbekistan, corruption permeated every-
thing, and patronage networks developed strong ethnic characteristics and anti-
Moscow attitudes.

In essence, the Soviet patronage system d.elegated authority to control others
through a network of repressive police institutions. Those institutions took orders
only from the Communist Party-not from the courts or local authorities. The
party network in Moscow and the Soviet republics oversaw and tightly controlled
the system, but it began to lose power during the tumultuous glasnost period
under Gorbachev, as he attempted to reform the Communist Party. However,
members of the network concluded that they had to resist Gorbachev's, and then
Prime Minister Gaidar's, efforts to implement radical economic and political
reforms because such reforms would ultimately deprive them of their power
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base.13 Their self-interested, collective decision led to the ouster of most of the
real reformers, effectively ended glasnost, and enabled the network to consoli-
date more economic and political power.14 When the party lost power in 1991,
the intact network began to consolidate economic power by becoming secretly
involved in the privatization process in Russia and other CIS countries.15 Short-
ly thereafter, they joined a small group of intellectuals and market reformers,
such as Yegor Gaidar, after concluding that the old administrative system they
controlled was going to collapse.16

During the 1990s, Yeltsin's failure to build new institutions to replace the party
and the nomenklatura oligarchy fatally weakened the state's ability to manage the
complex reform process and to
control crime and corruption.'7
The police and the intelligence "Ukraine hadflnally acquired its own

community (then the KGB), elite, meaning that for the first time
although themselves implod- in its history the country is being
ing, continued obedience to governed by locals, the people who
this network for a variety of „
reasons, including sharing in were born in the territory.

the transfer of vast state
resources to party and nomen-
klatura insiders at bargain
prices.18

Ten years after the fall of the Iron Curtain, there is growing evidence that many
of the patronage networks and political controls that existed under communism
are more powerful than ever.19 Large elements of the privileged ruling elite, or
nomenklatura, continue to operate under the corrupt system at both the central
and local levels. This form of lawless, meritless governance effectively prohibits
the development of a strong civil society, democratic institutions, and effective
law enforcement. Like the presidency itself in many CIS countries, organized
bureaucracy is not accountable to the public or the legislature and continues to
make decisions through autocratic processes controlled by secret networks.20 The
links between the old Communist nomenklatura in Moscow and the law enforce-
ment and security communities they constructed and controlled for more than
seventy years remain strong in many countries throughout the region.21 The situ-
ation was exacerbated through the corrupt privatization process that occurred in
Russia and many other countries during the 1990s.

Although the network of privileged elites has its roots in the Communist Party,
today it extends to the new private sector and encompasses the globe. Studies of
the new Russian elite in the 1990s show that the majority of its members are
drawn from the second rank of the Soviet-era nomenklatura.22

Systemic corruption has deep historical roots and thrives on a monopolistic set
of interrelated political and economic circumstances for sustenance and growth.23
The oligarchy of political leaders, bankers, and media and business tycoons has
a monopoly on economic and political power, stealing strategic state resources
and engaging in capital flight and global money laundering.
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The 1990s: An Unholy Alliance-The Nornenklatura , the Oligarchs, the
Police , and the Law Enforcement and Intelligence Communities

In the 1990s, the Russian bureaucracy became larger than ever and continued to
suffer from the lame ailments that existed under the communist system. Under
President Yelstin, large parts of the bureaucracy were further demoralized by an
all-controlling, ever-expanding, personal apparatus that operated out of the Office
of the President.24 Although this network remained largely under the control of
the nomenklatura and the president's men, it now sometimes deals with compet-
ing forces, including new business oligarchs, organized crime, privatized securi-
ty services, and the corrupt law enforcement community.

The form of government and the individuals and institutions in control at pres-
ent are strikingly similar to those of decades past. The all-powerful Soviet bureau-
cracy, under the tutelage of the nomenklatura and the KGB, controlled the daily
workings of the government. During the Communist andYeltsin eras, the bureau-
cracy was encouraged to steal from the state with the permission and protection
of the nomenklatura. The nomenklatura rewarcled their loyalty by turning a blind
eye to theft and bribery, guaranteeing personal protection and providing special
government benefits and job security.25 The Yelttin government, composed large-
ly of former high party officials and the nomenklatura, effectively held power by
sharing the proceeds from newly distributed state property with the same network
it controlled during the Communist regime-often through "insiders only" pri-
vatization, embezzlement, or theft. The network included bankers, intelligence
officials, and police.

During Soviet times, key government decisions in the provinces were made by
a troika composed of the police (MVD), the Procuracy, the KGB, and the Com-
munist Party secretary.21 Since 1991, those forces have largely retained control, but
now they often operate under different titles-su.ch as minister, governor, FSB (for-
mer KGB), general procurator, mafia boss, or director general (business enterprise
chieftains).27 These power institutions have never undertaken fundamental institu-
tional reforms and continue to operate as a corrupt mutual protection network.

The emergence of extremely wealthy and powerful tycoons is one of the main
differences between the old communist system and the new. Many have prospered
by monopolizing Russia's most important natural resources. Under the Commu-
nist regime, one elitist network or clan controlled virtually everything. Today, the
real power structures in countries such as Russia, Ukraine, and Kazakhstan are a
mosaic of competing networks, clans, and forces vying for power and national
resources. In many of the republics and regions, corrupt fiefdoms have been cre-
ated. Local clans and networks rule freely, control the police, and are largely
unaccountable because the central authorities are too weak to govern.

In sum, the new system that emerged in 1991 did not so much represent the
birth of a new form of government as a transfDrmation of the old one. In retro-
spect, the revolution that many believed occurred was more a chaotic effort by
nomenklatura-centered power networks to maintain political control and accu-
mulate economic power and valuable state assets. The KGB, the MVD, and the
Procuracy were free from party control for the first time and became integral tran-
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sition players. In essence, it was a transition from party-nomenklatura rule to rule
by unrelated, unaccountable institutions and the nomenklatura-all with the sup-
port of a corrupt KGB and law enforcement community.28 Russia's prime minis-
ters during the 1990s carne from the party/nomenklatura/KGB/MVD network.

Historically, the police in Russia have never been politically independent, and
that is true today. An awesome troika, consisting of the procurator general (pros-
ecutors), the minister of interior (MVD or police), and the FSB/intelligence com-
munity are accountable only to the presidents of countries or to powerful busi-
ness oligarchs and criminal groups that have the resources to compensate them.
Since 1991, the president of the Russian Federation and the presidents of virtu-
ally all of the CIS countries still effectively tale their respective countries through
this unholy network. These patronage networks now also have the support of ele-
ments of the military.29

In the mid-to-late 1980s and continuing into the early 1990s, members of the
police and the KGB left government service in droves to become involved in the
newly privatized enterprises and to join private security services, which were
needed to protect the oligarchs' economic power base and control financial flows
through sham banks.30 Streams of well-trained civil servants left their government
positions to make more money in various legitimate and illegitimate areas of the
emerging private sector. In the early 1990s, Vladimir Putin was among those who
resigned from the KGB to work on trade and investment transactions with the
mayor of St. Petersburg. During that time, those who remained in government
service were underpaid, overworked, and demoralized. They did not understand
why they should risk their lives or work for meager wages to protect the newly
wealthy oligarchs, corrupt public officials, and expanding criminal networks.
Some believe that the fate of Yeltsin's attempted law enforcement reforms was
sealed in 1992 when he failed to raise the pay of the law enforcement communi-
ty and undertake comprehensive civil service reform. That situation bred rampant
bribery and created serious tensions and sometimes violent competition between
the public and private security forces and the emerging oligarchs.

The police/security network has strong ties to transnational organized crime
groups, various high-level political figures, and numerous business enterprises.
The transition process in Russia and other countries in the region enabled the net-
work to expand far beyond its pre-Soviet borders and traditional activities. In
some cases, it has criminalized or corrupted important segments of the CIS econ-
omy and key state institutions. 31

In 2000, Russian institutions are too weak to implement reforms and fairly and
effectively enforce laws, because key institutions like the courts, the FSB, the
MVD, and the Procuracy did not undergo fundamental reform during the 1990s.32
Those institutions remain systemically corrupt; they are not politically indepen-
dent; and telephone justice still prevails over the letter and spirit of the law. Thus,
they all must undergo a comprehensive overhaul before reforms will begin to take
root. Former president Yeltsin's efforts at reform in the early 1990s eventually
failed, as he bargained with potent political forces inside and outside of govern-
ment in exchange for political power and stability.
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At that time, those promoting fundamental reform of the corrupt criminal jus-
tice system and democratic reforms aimed at public participation, institution
building, the rule of law (through initiatives such as the Russian jury trial initia-
tive), and comprehensive reform of the criminal procedure code lost their battle
to a cadre of economists and lawyers who focused almost exclusively on market
reforms. The latter group's political clout and resources were enhanced by a sup-
portive donor community that was also focused on effecting market reforms as
expeditiously as possible-without due regará for other important issues such as
public participation and democratic processes.

Transnational Organized Crime Networks

Up to one million people are now reported to be employed by newly privatized
security services. Many are former police and intelligence agents or members of
organized criminal networks. Public law enforcement has, in effect, been priva-
tized or replaced with private security networks, most of which are unregulated
and often linked to organized crime. Official Russian statistics indicate that
around 8,000 criminal formations comprising an estimated 100,000 people now
operate in Russia. About 20,000 crimes connected with corruption are recorded
in Russia every year, but experts believe this figure is less than 1 percent of the
real scale of corruption. A recent poll of businessmen in Moscow revealed that
several thousand bribes are given and taken in just one day.

Corruption has a particular hold over strategic spheres of the economy such as
oil, gas and aluminum. The Russian government estimates that one-fifth of the
strategic raw materials exported in 1995 took Lhe form of contraband. The motor
vehicle business, banks, real estate, and land deals are also subject to significant
corruption. Some specialists call Russia's econorny mutinous and calculate that
there is $300 billion or more in Russian capital in foreign banks.33

Although an estimated 110 Russian mafia gangs now operate in more than 44
countries worldwide,34 lees than a dozen are believed to wield significant eco-
nomic and political power incide and outside of Russia.35 Those groups grew at
an unusually rapid pace during the 1990s, both in the scope of their activities and
their geographic reach. They are now better funded and organized and conse-
quently are continuing to expand their traditional activities, such as human traf-
ficking, contract murders/enforcement, and narcotice and weapons smuggling. In
addition, they have gained control over the majority of financial institutions and
have infiltrated large blocks of the parliament, the executive, the judiciary, and
the legitímate and illegitimate economy. They have become key players in world
financial crime.

Chechen gangs operate mainly in Germany, Austria, the UK, Poland, Turkey,
Jordan, the Netherlands, Hungary, and the fonner Yugoslavia. Their main opera-
tions are banking, car smuggling, ¡Ilegal oil deals, drug smuggling, and prostitu-
tion. Solntsevskaya is probably the largest Chechen gang and is involved in a vide
range of activities, including drug production and smuggling, kidnapping, pros-
titution, extortion, arms and car smuggling, and banking and economic crime.
They are particularly active in Germany, Austria, Poland, Belgium, the Czech
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Republic, the United States, Italy, and the United Kingdom. The Podolskaya
gang, while smaller, is well armed and violent. Estimates are that it controls about
25 percent of the street trade and prostitution in Moscow. Casinos, money laun-
dering, drug and arms smuggling, and trademark piracy are among its staple ¡Ile-
gal activities. Its main import-export activities are believed to be in the Nether-
lands. Another Russian gang, called the 21 st Century Association, is an umbrella
organization and one of the most powerful in Russia. It has wide-ranging mafia
and business activity operations in eighteen Russian regions and seven countries
abroad, including the United States and Western Europe. Traditionally active in
the oil industry, in recent years it has been shifting its focus to economic crimes
and high-level public corruption schemes.

Large sectors of the Russian Far East are reportedly controlled by organized
crime networks that have established operations throughout Asia and Africa.
Those groups are engaged in various activities, including human and narcotics
trafficking, prostitution, weapons smuggling, and financial crimes. Latin Ameri-
can networks, such as those in Colombia, have also linked up with their Russian
counterparts.

The 1990s-Movement Forward or Backward?

After a decade of reforms and elections, it is clear that countries of the CIS Nave
traveled only a short distance down the long and winding road to the rule of
law.31 Of these countries, Georgia, with all of its problems related to poverty and
unrest in the Caucasus, has probably traveled the greatest distance, although it
has only begun to address endemic corruption and institutional law enforcement
reform issues.

As they did under Communist rule, many countries, regions, and republics in
the CIS function along two parallel structures: the official institutions, such as the
security chiefs, prosecutors, police chiefs, govemors, and mayors; and the unof-
ficial networks of the nomenklatura. Private property ownership rights are still
not fully accepted, legally realized, or enforceable in many countries, regions, and
republics, and the ruling network usually grants them only conditionally and for
a price.

In a number of CIS countries, some of the promises made by the political
leadership to undertake political and market reforms were simply smoke screens
utilized to maintain power and protect their own interests. The smoke screen
was needed to obtain popular support and financial support from the West. The
abuses of the privatization process in many countries, the empty anticorruption
campaigns, and unreformed law enforcement structures were not openly dis-
cussed until recently, when greater press freedom, fledgling democratic institu-
tions and civil society, and global links through technology combined to create
more openness.

During much of the 1990s, most countries in Russia 's orbit did not have polit-
ical, civil, or legal institutions strong enough to support revolutionary reforms.
Criminals, corrupt public officials, and businessmen took advantage of that fact
and colluded to perpetuate that reality. Others chose to undertake micro- "high-
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priority" economic reforms with little regard for the fundamental rule of law
issues at hand. The latter, narrow approach to fundamental economic and politi-
cal reform was expressly supported by the Yeltsin administration and various
influential members of the donor community, including the United States.37 Dur-
ing that period, corruption facilitated by personal ties became even more impor-
tant, formal structures disintegrated, and corrupt networks flourished and expand-
ed in numerous directions.

Most in the middle and lower levels of the bureaucracy still resort to bribery
because they otherwise do not make enough money to provide the bare neces-
sities for themselves or their families. These economic and political realities

make it difficult to reform

"The problem with the tax system in
existing laves, creare institu-
tions, or change ethical behav-

many post-Soviet states is that much ior. Indeed, corrupt lower to
of the money is in the so -called shad- mid-level bureaucrats and
ove economy, which is often outside self-interested high-level pub-

the state 's formal control." lic officials, organized crümi-
nal and intelligence networks,
monopolistic oligarchs, and
unreformed, for-hire law
enforcement regimes charac-

terize most CIS countries today. The tentacles of this network reach around the
globe.38

Systemic corruption is a sign that political opposition and a system of checks
and balances do not exist or are extremely weak.39 Political elites and economic
oligarchs make virtually all key policy and business decisions and control and
pay off the police. They share the rewards of corruption and protect each other
from the attendant risks, perpetuating the system they built by freezing out new
entrants or charging them a high admission price.

Corruption in Kazakhstan and How It Compares
with Corruption in Russia

The oil sector reveals much about how systemic corruption works and shows the
escalating cost to businesses and the public. Corruption explains why that sector
is not globally competitive or more attractive to investors and why the people of
Kazakhstan and Russia have reaped few benefits from the multibillion dollar oil
deals effected in their countries over the last decade.

The political system in Kazakhstan is more like a benign dictatorship than a
presidential democracy. In comparison with Russia, the political system of Kaza-
khstan is more centralized, less fragmented, and shows more continuity with the
Soviet past. Kazakhstan's frrst and only president, Nursultan Nazarbayev, rules
without apparent constitutional constraints. Many newly passed, reform-oriented
laws are not enforced fairly or effectively. In theory, key institutions-political
parties, courts, media, and the parliament-are in place but they are not func-
tionally independent of the president and his network The two main oppositiion
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parties are tolerated but only within limits that cannot be transgressed. Laws are
still used to repress free speech and protect public officials; for example, a recent
law makes it ¡Ilegal even to discuss the property holdings of the president or his
family. Under such circumstances, many find it difficult to take Kazakhstan's
democratic and market reform efforts seriously.40

Serious opposition candidates such as former prime minister Akezhan
Kazhegeldin were barred from the January 1999 presidential elections on the
grounds that they were being investigated on charges of corruption. Critics charge
that the president's selective prosecution of political opponents and journalists
makes clear that the legal and political arenas in Kazakhstan, like the oil sector,
are the exclusive domain of the president's men. A leader of the opposition party
was beaten and arrested in a neighboring country. Another leader was barred from
running in elections. Independent journalists are routinely harassed, censored,
bankrupted, and silenced. Kazakhstan has preserved the infrastructure of author-
ity inherited from the Soviet times, although most Russian elites have been
replaced with Kazakhs who Nave close ties to the president. The Kazakh govern-
ing structure closely resembles the power structures in Ukraine, Azerbaijan, and
the other four Central Asian republics.

During the 1990s, President Nazarbayev consolidated control over all of
Kazakhstan's institutions, including the parliament, the media, opposition parties,
and the courts. The president's political and constitutional maneuvers have ren-
dered those institutions virtually powerless. To the extent that they exercise
power, they do so largely at his direction or with his tacit consent. They are used
to oppress, as they were under Soviet rule. In addition, the president has further
consolidated power by balancing the interests of three distinct clans or hordes
through government appointments and protection networks. In the Kazakh con-
text, "hordes" is a historical term that implies a national subgroup distinguished
by its own subnational identity, physical appearance, dialect, geographic con-
centration, and other affinities. President Nazarbayev belongs to the so-called
Great Horde. To date, he has maintained a balance of power between the hordes'
elites, but because of strong political forces operating in civil society, as well as
significant underlying political unrest and poverty, there is no guarantee that that
balance can be maintained. Although Kazakhstan has some of the word's most
highly prized oil reserves, current and potential investors are becoming wary of
systemic corruption there. Some are turning to more friendly, predictable markets
where the long-term cost of business is calculable and the rule of law is more than

just a constitutional theory.
In Russia, where government is more open, but corruption is also more chaot-

ic and unpredictable, either indigenous and international businesses have not been
permitted to make legitimate investments or they have decided that it was not
politically wise or economical for them to do so. The international oil industry in
Russia also has less leverage to negotiate with Russian officials and quasi-private
oil barons than it has in Kazakhstan, where more significant investments have
been made. Kazakhstan's primary source of internal revenue and external power
is oil. From a global perspective, the long-term cost and risk of corruption are
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unpredictable and often make a deal financially unattractive when compared to
other, less-corrupt markets.

The Kazakhs and other Central Asians are somewhat different from the Rus-
sians in that they have traditionally relied on informal network negotiations to
maintain power. In contrast, the Russians are more prone to be confrontational,
examples being Lebed's harsh actions against the aluminum magnates in Kras-
noyarsk and Yeltsin's bombing of the Russian Duma in the early 1990s. President
Nazarbayev's network, on the other hand, are perceived as being negotiators par
excellence. Their modus operandi appears to be to maintain order and become
rich by brokering deals through delegating and sharing power with others in less-
strategic sectors, and by widely distributing some of the proceeds of brokered
deals to a well-organized, old-boy network. During the last decade, Nazarbayev
sent packing many of the old Russian elite, without physically provoking them,
while successfully negotiating deals with the United States and with European
and Russian conglomerates. He has now turned his sights toward the Middle East
and China.

One reliable intelligence source estimates that some of the president's top
aides pay more than a thousand bureaucrats monthly stipends from the ¡Ilegal pro-
ceeds of oil deals and related bribery. The bureaucrats protect the network's inter-
est and resolve problems, which they basically created to extract more bribes.
Over time, the ever-expanding network has become so expensive that companies
cannot make the profits in Kazakhstan that they can make in other markets.

Nepotism and Family

Nepotism is a standard feature of Kazakh governance. The chief of the Kazakh
Tax Police, Rakhat Aliev, is President Nazarbayev's son-in-law; the president's
stepdaughter runs the main television station, and the president's son-in-law,
Timur Kalibaev, is vice president of Kazakhoil. They and other relatives control
the most important income-producing assets in Kazakhstan.41 Kazakh observers
have estimated that about 50 percent of the bureaucrats at government institutions
have relatives working for the government.

Whether in Russia or Kazakhstan, retaining power is dependent on the distri-
bution of favors. Under former president Yeltsi.n and President Nazarbayev, [he
national pie has been divided among network leaders, powerful regional mag-
nates, ministries, and official and privatized law enforcement and intelligence
communities. The situation in Russia is especially volatile because there are many
players competing to redivide property. In.Kazakhstan, the Nazarbayev clan dom-
inates; it has only chosen to share its power and wealth with competing clans as
a peaceful way to retain control over key sectors such as oil.

The State Sector after Soviet Rule

When Kazakhstan became an independent state in 1991, many were dubious as
to how long independence from Russia would. last. President Nazarbayev, the
Communist Party leader at that time, was an early champion of closer links with
Russia and the CIS. The new state of Kazakhstan inherited enormous fomier
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Soviet property and natural resources. However, no one knew what the market
value of the property actually was or how prívate property was going to be divid-
ed, titled, and ultimately protected. What everyone did know is that market and
democratic institutions, which were needed to manage and control the distribu-
tion of valuable state resources, did not exist. Unaccountable presidentially
appointed networks quickly formed to fill the gap. The same happened in Russia
as well.

In general, the early privatization process in Kazakhstan was less chaotic than
in Russia, but in terms of outcome, they closely mirrored each other. The most
valuable resources were apportioned among Yeltsin's and Nazarbayev's key polit-
ical supporters and claras through insider deals.

One difference between the two countries' privatization processes related to
Kazakhstan's reliance on numerous foreign investors as minority joint-venture
partners. In Kazakhstan, the president's strategy had several ulterior, comple-
mentary purposes. First, by involving numerous non-Russian international con-
glomerates as partners and joint owners of its most valuable natural resources,
Kazakhstan believed it was staking out political independence from Russia. Sec-
ond, the country desperately needed foreign currency to pay its debt, much of it
owed to Russia, and to provide essential services to the public. Third, Kazakhstan
was seeking both internal and external political legitimacy. And last but not least,
numerous deals meant numerous bribes. During the early 1990s, .the oil and gas
ministries were abolished in both countries, and quasi-private companies effec-
tively controlled by Yeltsin's and Nazarbayev's networks emerged in their place.

A by-product of expedited privatization, Kazakh style, was the rise of rich and
powerful men who were accountable only to the president and his entourage. As
Martha Olcott testified before the Senate Foreign Relations Committee: "Kaza-
khstan could and should have an orderly political transition but the opportunity
for personal enrichment that is afforded those who hold power is an enormous
temptation for those close to President Nazarbayev."42 The business and govern-
ment career of Prime Minister Nurlan Balgimbaev is illustrative. In the early
1990s, Balgimbaev was an engineer and executive with the state-owned Aktiu-
binsk Oil Company. He later served as a consultant to Chevron during its land-
mark oil negotiations with the Kazakh government. In 1995, Nazarbayev appoint-
ed him the minister of oil and gas. When the ministry was abolished, Nazarbayev
appointed Balgimbaev to head the country's new, quasi-private oil company,
Kazkhoil. When the president abruptly dismissed Prime Minister Kazhedeldin in

the late 1990s, he named Balgimbaev as his new prime minister.

The Legal System : Representations and Reality

On the surface, the legal system of Kazakhstan appears to meet many Western
legal and democratic standards. The country was among the first to pass a new
criminal and civil code as well as laws that seemingly provide more property right
protections than those in other CIS countries. Western donors, including USAID
and the World Bank, played a key role in drafting legislation. In practice, how-
ever, the legal system works much like the oppressive, arbitrary system that exist-
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ed under Soviet rule. Laws are still not being fairly enforced or implemented, and
there is an ever-burgeoning, informal shadow economy.43

Kazakhstan's legal system is not based ort the rule of law or an independent
judiciary, even though those principies are clearly established in the constitution.
In important cases, the president, not unlike the Communist Party general secre-
tary during Soviet times, makes all of the fina:[ decisions. The prosecutors, courts,
and police are subservient, and telephone justice continues lo be the vehicle for
dispensing justice. According to one critic, "N azarbayev disposes of his country's
vast natural resources as he lees fit and no one questions his judgment.... Laws
mean little and neither does the constitution, lbut those who complain are haund-
ed into silence. The official media meanwhile sings praises to the president. ,44

According to U.S. legal experts, the criminal justice system is fundamentally
corrupt, particularly the police force.45 As in the Soviet era, judges are not
accountable to anyone but the president, who continues to appoint all of Kazakh-
stan's judges and prosecutors. Prosecutors continue to have enormous powers of
investigation and are not supervised or monitored by the courts or an agency. The
bar, as an institution of independent defense attorneys, is not allowed to exist. The
legal system remains under the total control of the president and his regime and
continues lo be an oppressive instrument of power.

The police have close links lo regional organized crime networks and are
engaged in ¡Ilegal moneymaking operations with neighboring countries. This
includes the illicit export of raw materials, narcotice trading, and control over all
major transportation routes in Kazakhstan. The cost of anything transported by
rail or ship includes high fees paid lo local mafia bosses and corrupt local politi-
cians and bureaucrats.

In Kazakhstan, criminal charges, regardless of the crime committed, can be
mysteriously dropped, and arrested persons can almost always be released for a
fee.46 Even President Nazarbayev's security chief, Alnur Musaev, once com-
plained openly that "senior officials had blocked prosecution against their suLbor-
dinates and that many judges had refused to open criminal probes against their
colleagues regardless of the evidence his agency had collected against them"47

A 1997 International Herald Tribune article highlighted the issues for investors:

For investors, however, the real concerns are overzealous bureaucracies, lack of li-
quidity, insider dealings and corruption. A recent survey of foreign investors in
Kazakhstan found that all of them considered bureaucracy lo be a major barrier lo
investment, while 96 percent also blamed the tax regime and 92 percent found fault
with the often cloudy legal system. Lack of information, exchange controls and poor
infrastructure were also often cited. It is notable that Kazakhstan and Uzbekistan,
the region's most important economies, also feature close lo the top of a list recent-
ly published by the London-based consultancy Control Risks of the world's most
corrupt countries 48

Another news article in 1998 summed up the situation succinctly:

Wealth from a series of big deals, mainly in the lucrative oil and gas sector has been
slow lo trickle down beyond top politicians and businessmen causing resentment
among the less privileged as the gulf between the rich and poor widens. This reseni -
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ment is aggravated by the fact that many bureaucrats whose official monthly wages
run only into hundreds of dollars, can be seen speeding along the streets of Almaty
in sleek expensive cars and living in smart villas 49

Local Officials : A Cut for Themselves

This raises the question of the extent to which President Nazarbayev and his clan
control the political, economic, and legal activities at all levels of government.
The answer appears lo be that their primary concern relates to transactions involv-
ing national figures, large sums of money, or issues of high political importance.
Other cases are left to regional and local officials without interference from the
center. In either instance, vir-
tually any decision can be
bought for the right price. "Thefailure to expose andpublicly

At a 1999 foreign investors discuss corruption feeds the public's
forum in Almaty, the president cynical view that anyone at a high
declared that the leader of any level is not going to be punishedfor
foreign company could contact

violating the law."
him personally to discuss
problems they were facing in
Kazakhstan-especially if the
problem concerned bribes.
Naive Kazakh observers may
interpret this to mean that the president is personally committed to treating
investors fairly; however, more experienced observers interpret it to mean that
presidential intervention is absolutely essential to resolving problems, represent-
ing yet another opportunity for negotiating another bribe. At the local level out-
side Astana or Almaty, lower-level bureaucratic regulatory decisions are likewise
bought and sold with little fear of reprisal or oversight. As in Russia, regional and
local leaders, often in collaboration with organized criminal networks and cor-
rupt entrepreneurs, have considerable influence and control over disputes con-
cerning regulations, land ownership, local taxes, licensing rental agreements,
export procedures, and the transportation or provision of oil and gas, electricity,
and water.

Foreign Companies

As previously noted, during the 1990s Kazakhstan's overall strategy was to attract
as many foreign investors as possible. Initially, it developed a reputation as a
country where foreign investors were welcome and protected. However, under
Soviet rule, reform-oriented laws became only as relevant as the ruling elite
allowed them to be. What often mattered more were the myriad government
instructions, interpretations, directives, and normative acts by lower ministries or
regional regulators.

Critics also point out that the Kazakh bureaucracy has remained very slow and
Soviet-like in terms of style and substance. Even if a contract is legally and polit-
ically blessed, it can still encounter a host of problems from inherently inefficient
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Soviet-era managers. On several occasions large contracts have been canceled
without compensation to investors regardless of a seemingly valid contract. In a
survey conducted by a well-known American Central Asian scholar, Nancy Lubin,
pervasive corruption was found to exist throughout the Kazakh government:

In the mid 1990s, the vast majority of the survey's more than 2000 respondents in
Uzbekistan and Kazakhstan accepted pervasive corruption in law enforcement and
government as a matter of course. Close to two thirds of respondents said that, as a
rule, high government officials are either themselves members of the "mafia" or
closely tied to the mafia. Almost thirty percent. of the police in our expert survey
said that, as a rule, their fellow cops are closely tied to organized crime. And half
of all survey respondents said that bribery occurs as a matter of course in the courts
and procuracy.50

In both Kazakhstan and Russia, contract i.nviolability is an elusive concept.
Local officials and bureaucrats at all levels still demonstrate their importante and
power over contracts and property rights by exercising unaccountable discre-
tionary power. Often, foreign investors are confronted with discriminatory taxa-
tion policies, unclear labor permit requirements and visa barriers, conflicting and
unpredictable laws and regulations, and corruption at all levels of governme:nt.51

The problem with the tax system in many post-Soviet states is that much of
the money is in the so-called shadow economy, which is often outside the state's
formal control. Estimates are that 40 to 50 percent of the Russian GNP is in the
untaxed shadow economy. Police reports from Almaty indicate that the shadow
economy is booming in Kazakhstan as well. K.azakhs with money, like their Rus-
sian counterparts, have a reputation for evading taxes. The situation, seemingly
countenanced by the state, leaves little money in the state budget for social pro-
grams and basic services such as health, pensions, and education. This creates
increasing numbers of people living in poverty and makes many of them wish for
social programs that had been provided to them under the Soviet regime. It also
produces ongoing state budget crises and encourages state and bureaucratic
dependence on bribes paid by foreign investors to fund programs and supplement
salaries. Several disputes over taxes have tarnished investor relations with the
Kazakh government over the years. The head of the tax police, the president's
son-in-law Aliev, has a reputation for heavy-handed methods such as storrning
offices with automatic rifles in hand. As Newsweek reported:

Some of Aliev's tactics have been questionable. One of his first official acts two
years ago was to handcuff a British oilman on national television. The man spent
more than a week in jail until his company paid five million dollars. Aliev said the
money was "back taxes." Many local experts called it ransom.52

Reliance on personal relationships raises further questions about the safety of
investments in Kazakhstan. Many believe that even though Kazakhstan does not
appear to be facing an immediate financial crisis, unless fundamental structural
and institutional problems and systemic corruption are addressed, its political and
economic future looks bleak.

It is clear that Kazakhstan has not progressed significantly in building a demo-
cratic market economy. It lacks a modem and efficient civil service, salaries are
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substandard, and bureaucratic corruption is systemic. Shifting economic power
to ethnic Kazakhs at the expense of the Russians has also fostered a system of
clannish and tribal governance instead of the rule of law. Overdependence on
income from natural resources makes the country's budget dangerously depen-
dent on fluctuations in the global oil market. Most important, the vast majority
of Kazakhs have been politically and economically disenfranchised and are bare-
ly able to survive at extreme poverty levels.

Those factors, combined with constant Russian interference and control over
key energy transportation routes, have created a combustible political environ-
ment. So far, the government has successfully hidden its deficit and retained
power by legally and surreptitiously selling interests in its natural resources, such
as oil, to international investors. However, the potential for an economic or finan-
cial crisis and political instability is high.53

Corruption: How It Works and What It Costs in Kazakhstan

An analysis of public records from the 1990s and conversations with individuals
with experience in Kazakhstan reveal that corruption in strategic sectors is well
organized and controlled by high-level officials and oligarchs. When deals are
made, the initial costs of corruption are extremely high, from 30 to 50 percent or
more of the total cost of the transaction. Based on this calculation, corruption in
the oil industry alone during the 1990s would be in the billions. Corruption costs
escalate even more after the initial investment, particularly at the ministerial and
local levels of government, where companies have to negotiate with many layers
of bureaucrats and mafia bosses. Foreign companies are often asked to bear the
cost of social and public services. Western advisers to the Kazakh government
sometimes play a key role in negotiating the official and unofficial terms of the
initial transaction and in resolving subsequent problems. Foreign bank accounts,
offshore financial centers, foreign real estate, and private foundations are fre-
quently utilized to extract, hide, or launder bribes or to embezzle public funds-
often with the assistance of Western advisers and law firms.54 Because Russian
officials, businessmen, and organized criminal networks effectively control most

of the transportation routes and pipelines in the region, the Russian equation must
be factored into any comprehensive business risk analysis.

Unpredictable , Unenforceable Laws and Weak Markets and
Democratic Institutions

Many economic and political reforms have been achieved on paper in post-Sovi-
et countries, but most have not been effectively implemented55 or enforced in
practice.56 Part of the reason is that fledgling democratic and market institutions
remain weak. An independent judiciary and independent news media, the core
institutions needed to support the development of a market-based democratic
society, either do not exist or remain very fragile throughout the region. Without
them, private property rights and civil liberties cannot be protected. Among those
most affected are investigative journalists, human rights advocates, political
opposition candidates, and whistleblowers, many of whom are threatened or are
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confronted with prosecutorial action, economic pressure, or violente. Typically,
the result of this type of environment is both self and government censorship;
unenforceable, unpredictable laws, regulations and policies; increased organized
crime; an uninformed and cynical public; distorted public polices; anemic eco-
nomic growth and the perpetuation of a culture of secrecy.

During the 1990s, corruption was never clearly defined in the laws of most
CIS countries, including Russia and Kazakhstan. Most criminal codes have not
undergone comprehensive reform and lack previsions on money laundering and
racketeering. Many reforms have been blocked by origized criminal groups, cor-
rupt government officials, and oligarchic networks. As in the period of Cominu-
nist Party rule, significant elements of the Russian and CIS economy rernain
largely dependent on the illegitimate shadow econorny, which is believed to be
growing and is larger than under the Communist form of governance.57 The R.us-
sian minister of interior recently estimated that 30 to 50 percent of criminal
income is used to bribe public officials and that 90 percent of businesses regu-
larly pay bribes. In the upper echelons of the R.ussian government, including the
Russian Duma, some have observed that crirne and politics are often indistin-
guishable. Parliamentary immunity for central and regional Duma members,
many of whom are known to have ties to organ ized crime, serves to reinforce the
Duma's negative public image.

This situation inflicts considerable damage on the legitimacy and authority of
the state and precludes the establishment of the rule of law. The penetration of
organized crime in Russian government structures also has a corrosive effect on
citizens' perceptions of democracy and market economics. Honest Russian pros-
ecutors and police lack the legal tools to strike at the leadership of the criminal
organizations. Defense lawyers and human rights advocacy groups lack the laves,
procedures, and institutions needed to safeguard their clients' civil liberties and
due process rights.

A society based on the rule of law is built airound one fundamental principle:
the fair and equal application of rules that are well known, understood, and
accepted by the public. If the majority of people do not voluntarily comply with
laws they accept, or if they know that breaking the law will go unpunished for a
chosen few, the conditions for rule of law do not exist.58

The association between crime, public corruption, and prívate markets under-
mines public support for reform and fuels demand for repressive measures and
authoritarian regimes. The linkage can be severed only by building a fair and
effective legal system capable of enforcing the 1aw and winning the confidente of
the public. Without rule of law, honest entrepreneurs have no choice but to resort
to ¡Ilegal measures to enforce their contract rights or protect their civil liberties.
At the same time, criminal activities such as money laundering and tax and cus-
toms evasion are aided by the lax or arbitrary enforcement of laws and procedures.

Independent Media and Investigative Journalism Are at Risk

Over the last ten years, independent media, investigative journalism, and Internet
use have generally gained ground in the formen Soviet Union. People in virtual-
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ly all CIS countries have access to more public and international information than
ever before. But in the Central Asian Republics, the existence of independent
news media is seriously threatened. In the arca of media independence and free
speech in general, Russia and other CIS countries are backsliding.59 Independent
media, investigative journalism, and high tech issues need more support from
national and international organizations if they are to survive the current author-
itarian trends. Russia and the Central Asian Republics are tightening the reins of
control over information technology such as the Internet. Those countries have
recently passed regulations that give corrupt law enforcement and intelligence
communities the authority to monitor and censor the Internet with virtually no
oversight.10 This development has serious negative ramifications for the further
development of free markets and democratic institutions, and it raises a number
of international security concerns. Many issues transcend borders and peed to be
addressed through a combination of complementary formal and informal inter-
national, regional, and country programs. In countries such as Ukraine, Russia,
and Kazakhstan, some of the problems are more acute, such as the number of
journalists being injured, threatened, or killed.

A 1999 Freedom House regional media assessment report revealed that most
journalists in the CIS and Central and Eastern Europe share the common prob-
lems of low salaries and lack of marketing and management skills.b' They lack
the technological support to work on complex, transnational issues and Buffer the
threat of punitive and arbitrarily enforced libel, slander, and insult laws.óz Gov-
ernment or private monopolized control over major media outlets, which pro-
motes self-censorship and corruption, was also identified as one of the most seri-
ous structural media problems in the region.

Many journalists interviewed stated that distrust and corruption within the
law enforcement community and the media severely hampered their ability to
engage in serious investigative reporting. They believed that the risk of criminal
prosecution and fines for printing or airing stories about high-level political or
business corruption was high and that their editors and media owners felt the
same. The failure to expose and publicly discuss corruption feeds the public's
cynical view that anyone at a high level is not going to be punished for violat-
ing the law. It also has resulted in minimal cooperation or information exchange
between the media and the law enforcement community. A number of the jour-
nalists surveyed believed that one of the best ways to overcome some of the prob-
lems, particularly those related to media ownership and government censorship,
is to enhance transnational information exchange and access to the internation-
al political and media communities through new technologies and regional train-
ing programs.

Although economic and political power is more diffuse than before the fall of
the Berlin Wall and power structures are now more complex, the Communist lega-
cy that has not changed is the culture of silence that was perfected and publicly
engrained under Soviet rule. In 2000, systemic corruption has been joined by
crony capitalism. These potent forces rule by manipulating new instruments of
public power through both formal legal and informal criminal means, with no
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regard for the law or the public interest. In fact, little can be learned about who
is engaged in the policymaking or budgeting p,rocess through mere examination
of the organization chart of most countries' bureaucracies. In general, the free
flow of and access to information is still carefully controlled and stifled through
both legal and ¡Ilegal means.

One of the reasons why the public appears so cynical and unreceptive to West-
ern integration may relate to the West's having turned a blind or very naive eye
toward crime and corruption during much of the 1990s. Only recently have world
leaders, international financial institutions, and multilaterals begun to develop a
serious anticorruption/anticrime policy dialogue. Western complicity has yet to
be seriously addressed in most corporate or governmental quarters. It remains to
be seen whether new laws on global bribery, such as the OECD Anti-Bribery
Treaty, or international anticorruption rhetoric will lead to action on long-term
strategies and institution-building.

Key Findings

My two key findings are that many of the economic and political reforms of the
1990s are illusory, acting as smokescreens for informal decision-making net-
works, and that most of them have not been effectively or fairly implemented.
The ruling regimes and the corrupt networks have chosen not to make a serious
investment in state institution -building and have not allowed civil society to flour-
ish. To do so would weaken their monopolist:ic political and economic power
base. Technological innovation, a free press, and small business development
have also been stymied. Systemic corruption has more similarities than differ-
ences throughout the region, including Russia and Kazakhstan, although there are
some differences among a country's sectors and in the same sector in different
countries. In any event, systemic corruption renders the CIS incapable of com-
peting globally.

Annual surveys consistently rank the CIS regional corruption quotient as the
highest in the world.ó3 As under communism, corruption is the norm, not the
exception. In contrast, the democratic and politücal reforms in many countries in
the Baltics and Central and Eastern Europe are on the road to sustainability, with
democratic institutions, market economies, and the rule of law emerging.

A significant amount of systemic corruption in the CIS is attributable to col-
lusion among corrupt, high-level public officials and business oligarchs who have
co-opted key elements of the nomenklatura, the Communist Party, the security
and law enforcement communities, and transnational organized criminal net-
works. Those forces are stronger than ever because they now operate across
strategic sectors and geographical borders and move or hide money at the speed
of light. Former government officials of the Soviet period and their expanded net-
work enjoy an even more economically privileged position in the successor states
because they are no longer accountable to any ruling political party or organized
form of governance.

A consensus has emerged among academics, policymakers, the business com-
munity, and the public that transnational crime and corruption in the region is sti-
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fling trade, investment, and economic growth-particularly small business devel-
opment and entrepreneurship; inhibiting the further development and reform of
key democratic institutions required to sustain economic and political reforms,
perpetuating poverty, and keeping those outside the ruling corrupt network
locked out.ó4

In general, there is reason to be less than optimistic about the immediate future
of many CIS countries. The countries in Central Asia, as well as Belarus and Azer-
baijan, are generally seen as most at risk. At the other end of the spectrum, Geor-
gia, Russia, and to a lesser degree Ukraine have made economic and political
progress in a relatively short period of time; however, recent backsliding and
authoritarian moves in all of those countries signal that they too are on a danger-
ous precipite. Clearly, the emergence of strong market and democratic institu-
tions in those countries and throughout the region will require considerably more
national and international resolve, strategic focus, and financial resources than
have been marshaled to date.

What Is to Be Done?

The best overarching strategy for CIS countries is to move from a culture of secre-
cy to a culture of openness and the rule of law. The question is how to do it. First,
they must simultaneously but wisely balance many interrelated fundamental
reforms, including the following:

• providing the public and business community access to accurate and timely
information

• nurturing small business and public interest advocacy groups
• engaging the public in a participatory, transparent governance process
• undertaking comprehensive regulatory, technological, and administrative law

reform
• promoting and protecting free speech and investigative journalism
• reforming the criminal justice system
• creating an independent judiciary and regulatory institutions essential to pro-

tecting private property rights and individual civil liberties

Second, institutional corruption, particularly within the police and law enforce-
ment community, must be a high-priority reform.

Comparative lessons from the 1990s clearly reveal that the least corrupt and
most economically and politically successful societies in Central and Eastern
Europe are those in which the public and media can participate in, monitor, and
report on government policies, programs, and decisions. Countries such as Hun-
gary, Poland, and Estonia are creating independent judiciaries, independent
media, and fair, effective law enforcement systems. Those key institutions pro-
mote the rule of law and protect property rights and civil liberties. They also pro-
tect investigative journalists, whistleblowers, human rights advocates, and anti-
corruption organizations. Their reforms are now sustainable.

To promote a democratic law-based culture, it is essential to empower citizens
with accurate and timely information through the media, school-based education
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programs, public meetings/debates, civic organizations, business and profes-
sional associations, trade unions, and openness in government decision-making
and processes. The potential role of new technologies such as the Internet can-
not be underestimated.

Public and private collaborative leadership is also essential to a successful rule
of law reform program.15 Any effort should include a wide range of government
and nongovernment players, including representatives of targeted government
entities; parliament; multinational corporations; professional, women's, and busi-
ness associations; universities; think tanks; advocacy and human rights groups;
international and national donors; and private foundations. Many of the tasks are
transnational in nature, and more creative avenues must be found to enhance and
promote international cooperation and emerging global economic and gover-
nance standards. Countries that reject this good-government path will remain cor-
rupt and globally uncompetitive politically and economically.

Independent Media and Investigative Journalism
Investigativejournalism is perhaps the most important tool for empowering the pub-
lic and civil society in the battle against crime and corruption. Independent media
and advanced technology have critical and fundamental roles to play in promoting
the free flow of global information, linking small businesses, monitoring govern-
ment action, exposing corruption, and keeping the public informed and engaged.1
It also plays a key role in supporting the often dangerous work of law enforcernent.

However, strengthening independent media and investigative journalism in the
CIS will not be possible until a nurturing legal environment is created. Among
other things, this means enactment and fair enforcement of internationally accept-
able libel, slander, and insult laws and the creation of an independent judiciary
and legal profession that can come to the legal aid of journalists.

Perhaps the most urgent long-term problem directly related to the media con-
cerns the need to change the public's cynical attitude about their new forro of
democratic governance and market economics. Annual public surveys indicate
that the public is becoming impatient.

Of high priority is the passage of freedom of information policies and laws
needed to break the culture of secrecy that exists throughout the region. Although
a number of constitutions now guarantee public access to government informa-
tion, most countries have not adopted implernenting legislation. Without those
laws and policies, obtaining the information to expose corruption and to effec-
tively monitor and repon on government actions, or to undertake serious crimi-
nal and corruption investigations, will be extremely problematic.

Independent , Accountable Law Enforcement Institutions

Most CIS countries have established separate branches of government only on
paper; the ruling oligarchies have not been w:illing to share real political or eco-
nomic power with other institutions . Thus, there are few checks and balances and
little public accountability concerning government decision-making. In general,
a purely technical, nonpolitical approach to anticorruption, legal reform, and. law
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enforcement issues has proved ineffective for promoting sustainable reform.
Adopting formal laws and amendments to the civil and criminal codes without
attention to the process by which they are developed or the broader context with-
in which reforms are being undertaken has not resulted in strong institutions capa-
ble of addressing complex problems.

Many of the new rules often do not mesh with the realities of the legitimate and
illegitimate markets and they are not appropriately harmonized with the existing
legal framework and tradition. Too much reliance on presidential decrees or com-
missions, Western models, and small, select groups of elitist law reformers has lim-
ited utility and can be counterproductive. A related issue is the disproportionate
investment by many countries and donors in technical drafting and perfecting the
letter of the law, as opposed to supporting the development of independent institu-
tions, public buy-ins, and well-trained, appropriately paid civil servants needed to
implement and enforce the laws. In the 1990s, the United States alone spent
upwards of $50 million to support a Russian economic law- and decree-drafting
process that many now see as overly technical, nonparticipatory, and misdirected.
Minimal effort was made in this all-important initiative to develop a participatory
legal reform process or a comprehensive strategy that included representatives of
all three branches of government, academia, NGOs, and the public.67 At the same
time, relatively little has been invested, by the Russians or donors, to reform the
criminal justice system in Russia, Ukraine, or other CIS countries orto promote the
development of democratic institutions such as an independent judiciary.

Banking Reform and Privatization

Unless the bank regulation and enforcement systems undergo fundamental reform,
the prospecta for preventing and addressing capital flight and financial crimes such
as money laundering and high-level bribery are remote. The reforms touch on a wide
array of issues and organizations, including government spending, business finance,
securities markets, bank oversight, administrative law, know-your-customer rules,
and the interrelated supportive roles of advocacy groups, academia, professional and
business associations, and think tanks. Many of the crime and corruption problems
facing CIS countries have transnational dimensions and pose serious financial risks.
However, systemic corruption within the banking sector is particularly debilitating
and dangerous. If left unaddressed, these problems will continue to stifle legitimate
economic investment and breed crime and corruption both nationally and globally.
A corrupt banking system coupled with a corrupt law enforcement system is a recipe
for systemic corruption and organized crime.

The privatization of strategic assets also should be transparent, participatory,
and carefully balanced with correlated legal reforms to protect both the integrity
of the privatization process and the property rights of businesses and individuals.

Checks and Balances and Separation of Powers

The lack of separation of powers is a major barrier to reform in the region. In
many countries the executive wields largely unchecked power over significant
portions of the economy, civil society, and public institutions and refuses to fund
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and implement constitutionally mandated power-sharing reforms to effect the
independence of the judiciary, the parliament„ and regulatory agencies such as a
securities and exchange commission. A cursory survey of the laws addressing
white collar crime, public and private corruption, organized crime, and adminis-
trative violations reveals significant vagueness and gaps. In general, the current
laws give bureaucrats too much discretion, which results in bribery and arbitrary
action. Criminal activities such as money laundering, bribery, and racketeering
are not clearly defined and conflict with other laws. Laws to address complex
transnational crime and corruption problems., including international investiga-
tions, usually do not exist.

Even when there is a law or decree, such as those relating to corruption with-
in the civil service system, the penalties and the risk of being prosecuted are so
minuscule that the laws have minimal deterrent effect or they are so vague that
bureaucrats can exercise unbridled administrative discretion without fear of
recourse. At the same time, those subject to bureaucratic decisions have no admin-
istrative review rights because there are no comprehensive, enforceable adminis-
trative procedures.

Law Enforcement , Not Retribution

Even the best written laws, rules, and policies are impossible to fairly implement
or enforce without a noncorrupt judicial and aaw enforcement regime. CIS pub-
lic opinion, government, and business surveys rank the law enforcement com-
munity as the most corrupt state institution .68 The diagnostic surveys also indi-
cate that comprehensive regulatory reform has yet to be implemented and that the
judiciaries are corrupt and politicized.

In most CIS countries the "marshals service" has not been reformed since Sovi-
et days; it still does not Nave the capacity, resources, or legal tools to enforce court
judgments, foreclose, or seize assets. Moreover, most CIS countries are still debat-
ing fundamental concepts related to private property ownership and contract sanc-
tity. Until such conceptual issues are legally ;resolved and until court judgments
become enforceable, judicial decrees will have limited value; although they can
help the winning party leverage his or her position during informal settlement nego-
tiations. Usually, however, private parties do not rely on the court system. Instead,
they increasingly rely on private security cervices or organized criminal networks
to enforce a judicial decree or seek their version of justice through force. This helps
to explain why there is such a demand for private security services in many coun-
tries and why organized crime, both national and transnational, is flourishing, and
often linked to these entities.

Civil Service Reform

Corrupt officials, private sector players, and organized crime networks have no
interest in developing a professional, honest civil service. In fact, their success
depends in large part on their ability to control the civil service through a system
of bribes, lack of training, and low pay. Because most civil servants do not rnake
enough money to feed their families, they have little choice but to operate with-
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in the rules of this corrupt system. For these reasons, most CIS countries have yet
to address comprehensive civil service reform.

Promote Human Rights and Reform of the Criminal Justice System

Because all CIS countries were police states until as recently as 1989, anticorrup-
tion initiatives should address both law enforcement and crime prevention issues
with due regard for potential political abuse and human rights violations. Prosecu-

tion-oriented anticorruption strategies, with little emphasis on prevention or human
rights, may be misguided or premature during the initial stages of a transition, when
the law enforcement and judicial communities are corrupt and are not yet indepen-

dent institutions and when free
speech and freedom of associa-
tion are not fully protected. The "Because most civil servants do not
reality is that the Procuracy make enough money to feed their
remains the most powerful and families, they have little choice but to
unreformed institution in most operate within the rules of this cor-
CIS countries, although some „
countries, such as Georgia , rupt system.

have at least initiated the reform
process on paper.61 Until the
Procuracy is reformed in the
CIS, it will be impossible to
create an independent judiciary in any country. The Procuracy often answers to the
call of the executive branch, wealthy oligarchs, organized crime, or itself, and it con-
tinues to intervene in court decisions throughout the region, often through informal
communication. During Soviet times this was referred to as "telephonejustice," and

it remains the prevailing way to administer justice today. The all-powerful Procu-
racy, which was historically designed to carry out the will of the Communist Party,
is one of the Soviet Union's most antidemocratic, antimarket legacies.

Fundamental steps to reform the criminal justice system, observance of inter-
national human rights norms, and support for independent news media should be
preconditions to any serious anticorruption effort. Empowering a corrupt institu-
tion to investigate, prosecute, or judge individuals-particularly in autocratic
environments-or investigating, prosecuting, or judging defendants under unre-
formed criminal laws and procedure codes, without regard for due process, breeds
public skepticism and human rights violations. One of the key lessons from the
Russian experience is that it is important to support institution building and simul-
taneously to reform the criminal justice system and the commercial law regime.
Otherwise, property rights and individual civil liberties will not be fairly and
effectively protected. Reforming the commercial laws in a legal vacuum without
public participation results in unsustainable reforms.70

Support for Anticorruption Campaigns /Commissions

Over the last ten years, virtually every country in the region has initiated anticor-
ruption/anticrime campaigns of one form or another. However, a cursory review
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of the programs and numerous public and business surveys over the years leads
the observer to conclude that most campaigns acked a comprehensive strategy, a
prioritized, balanced action plan, high-level political will, or law enforcement and
public community support. Indeed, public surveys throughout the region found
that people saw the initiatives and special commissions as little more than public
relations or political tools for entrenched corrupt officials and their networks.
Anecdotal and public survey evidence suggests that the public sees little differ-
ence in the anticorruption campaigns of today and those during the Soviet era.71

Although it is too early to hold out an anticorruption initiative as a potential
model, there is a consensus among global and regional anticorruption experts that
systemic corruption should be addressed through a holistic strategy that empha-
sizes public education and participation as much as institutional, legal, regulato-
ry, or private sector reforms.12 The coalition-oriented, public/private, anti'cor up-
tion initiative in Bulgaria, called Coalition 2000, contains many of those
elements.73 Coalition 2000 is an initiative of a prominent NGO that receiives
broad, sustained financial support from a number of donors such as USAID,
Soros, the World Bank, and the European Community. Recently, it has broadened
its scope to include regional activities, such as those related to the novel South-
east European Legal Development Initiative, which is charged with helping to
implement and monitor reforms outlined in the Balkan Stability Pact.74 It is the
first significant indigenous anticorruption program in the region. Another note-
worthy regional development relates to Georgia's consideration of legislation to
create an Anti-Corruption Commission, similar to the successful Hong Kong
Anti-Corruption Commission created more than two decades ago. However, it
should be noted that the Hong Kong model succeeded under very different eco-
nomic, political, and institutional conditions. It pertained to a small, foreign-con-
trolled territory and was designed with a partial:iy contemplated independentjudi-
ciary, a free media, high-level political will, and significant budgetary resources.
Public education was one of the centerpieces of this initiative. It remains to be
seen whether some version of this type of commission can be successful in the
CIS, where resources are limited, high-level political will is often questionable,
and democratic institutions are not yet in place. Most CIS watchers believe that
the Hong Kong model would have to have more safeguards built into it to suc-
ceed in the CIS context and dispense justice fairly.

Comprehensive Public Procurement and Regulatory Reform

Regulatory reform at the local and central levels is one of the best ways to pro-
mote transparency, accountability, and entrepreneurship, and to reduce corrup-
tion. Regulatory reform initiatives in transitiorL countries during the 1990s, and
some presently under way, demonstrate that the cost of corruption can be reduced
by streamlining and eliminating unnecessary regulations and by undertaking
comprehensive public procurement reform.75 Advanced technology information
systems that promote transparency and make information more widely and read-
ily available, such as electronic public procurement, Internet government infor-
mation, and electronic access to information laws and e-government networks,
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will be critical tools in this process.7ó The use of third-party public procurement
monitoring is another way to promote transparency and accountability and to
ensure the integrity of regulatory reforms. Regulations compatible with interna-
tional standards and emerging global norms are likewise needed, such as those
relating to banking oversight, international financial and securities transactions,
and accounting and auditing.

For example, a major component of the Ukraine anticorruption effort is
streamlining regulations, particularly those related to business licensing and pub-
lic procurement. Within a relatively short period of time, there is already some
evidence that the cost of, and time required to obtain, a business license have been
reduced at both the central and local levels in some parts of Ukraine." It is still
too early to measure the full impact of the reforms.

International Integrity

One of the highest anticorruption priorities of the international donor and busi-
ness communities should be to ensure the integrity of their own activities; they
have the economic and political capacity, as well as the legal and ethical respon-
sibility, to set the example for poorer, less-developed countries and fledgling
indigenous businesses.78 Although empirical research is sparse, numerous sur-
veys, independent research, and examinations of business bribery prosecutions,
donor scandals, and high-level public corruption cases indicate that the suppliers
or givers of bribes in developed countries are a serious part of the global corrup-
tion problem.79 There is also anecdotal and public opinon survey evidence that
raises serious questions regarding the integrity of the donor community.80

Clearly, many of the laws, policies, and voluntary codes of business conduct in
the developed or OECD world are not being properly enforced or observed. More
creative and effective monitoring, law enforcement, and corporate compliance
incentives are needed if these emerging global norms are to be taken seriously. In
numerous countries, those laws, policies, and codes do not adequately address
complex, interrelated corruption issues, such as those relating to civil service
reform, donor transparency, independent media, judicial/regulatory reform, human
rights, public accountability, campaign finance reform, tax evasion, offshore com-
panies/banking, financial management, asset forfeiture, banking oversight/regula-
tions, and money laundering. Further, in some countries the laws and regulations
are not properly enforced for political or business protection reasons. Thus it is not
surprising that the CIS and the transition world's perspective is that the rule of law
is only selectively observed in developed countries and that international bribery
and corruption are acceptable political, donor, and business norms.

Conclusion

The requirements for countries seeking global economic and political integration
and the tale of law are myriad and interrelated, including an independent judi-
ciary, an independent media, an independent justice sector, free speech, balanced
regulatory reform, transparent and accountable processes and corporate gover-
nance practices, civil society engagement, sound small business development and
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trade and investment policies, observed human rights, enhanced international
cooperation, public/private partnerships, free flows of information, basic social
service policies, such as health and education policies and AIDS prevention poli-
cies, and technological access, privacy, and innovation. However, until each soci-
ety breaks the culture of secrecy that continues to permeate governments around
the world in both the developed and transition world, economic and political
reforms will not be effected or sustainable. One of the lessons drawn from Sena-
tor Daniel Patrick Moynihan's book Secrecy8 is that successful democratic mar-
ket economies require the free flow of information and that the will of secrecy is
its worst poison. At the dawn of the twenty-first century, advanced technologies
provide our generation the greatest opportunity to break down these cultural walls.

The enlightened challenge confronting Russia, Kazakhstan, and the CIS, as
well as other transition countries around the world, should be to choose the path
necessary to bring their citizens and culture into the global community of nations.
Not to do so will only perpetuate or exacerbare their current economic and polit-
ical plight. The economic, political, and technological path they choose now, and
how the global community responds, holds their future, and ours, and the future
of democracy, as we all travel down the road to the rule of law.
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