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Abstract: This article analyzes the Russian Supreme Court’s practice of overturning jury acquittals. Because juries acquit more often than judges, some prosecutors, judges, and legal scholars have expressed doubts about whether Russians
are legally sophisticated enough to serve on juries. Yearly statistics provided by
the Russian Supreme Court confirm that acquittals are appealed more often than
convictions and that the Supreme Court overturns a much higher percentage of
appealed acquittals than appealed convictions, most often because jury question
lists fail to conform to the Criminal Procedure Code. While the Supreme Court
has the legal authority to overturn acquittals, this article suggests that overturning acquittals in such high numbers undermines the future viability of jury trials.
This article encourages the Russian Supreme Court not to be so quick to overturn
acquittals. In a country where people were oppressed for so many years, jury
acquittals play a vital role in protecting the fundamental rights of citizens.
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Supreme Court
“Our people are not ready for jury trials.”
—Aleksandr Dmitrievich Chernov, chairman of the Krasnodar Regional Court,
19991

I

n just more than ten years, a revolution has happened in the Russian judicial
system. Russia went from a country with a Soviet judicial system and almost
a 100 percent conviction rate to a country where juries are active in the gravest
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cases in eighty-eight2 of Russia’s eighty-nine regions and are acquitting in about
15–20 percent of the cases that they hear.3 With such a drastic change in the way
justice is administered, it is not surprising that judges such as Chernov are skeptical about whether the Russian people are ready for jury trials. The Russian
Supreme Court has also expressed its skepticism of jury trials by being particularly active in overturning jury verdicts, especially acquittals.4
This article argues that the practice of overturning jury acquittals in such high
numbers is detrimental to Russia’s fledgling jury system. The practice also raises
questions about whether the jury system is right for Russia at this time or if some
alternative would better reflect the current legal consciousness. If jury trials are to
remain a permanent fixture in the new Russian judicial landscape, reforms are
needed to ensure their long-term success. The first part of this article looks at the
evolution of the right to trial by jury in Russia from 1993 forward.5 The second
part examines the current jury trial system in practice, including the phenomenon
of overturning acquittals. The third part analyzes whether the current appeals
process violates Russian and international law. Finally, the fourth part takes a
broader look at whether jury trials can survive in Russia and what it will take to
ensure their success.
Evolution of the Right to Trial by Jury in Russia
Under the 1993 Russian Constitution, a defendant has the right to a trial by jury
in cases provided for by federal law.6 What became known as the Jury Law was
enacted by the Supreme Soviet on July 16, 1993.7 Under the Jury Law, jury trials
were reintroduced in Russia on an experimental basis, and numerous limitations
were placed on the right to jury trials.8 The law provided for jury trials in only nine
of Russia’s eighty-nine regions.9 Further, the right to jury trials was only available
to defendants in regional and territorial courts (not in lower courts of general jurisdiction) and only for thirty-five of the most serious criminal offenses.10
As jury trials began to function in the nine regions, the Russian Constitutional
Court was inundated with requests from people living outside the select regions,
demanding their right to a jury trial under Article 20 of the Russian Constitution.11 After more than five years of jury trials in the nine regions and no foreseeable expansion to other regions, the Russian Constitutional Court ruled that,
at least with respect to defendants facing the death penalty, the right to a jury
trial had to be provided for in all eighty-nine regions.12 The court made it clear
that the introduction of jury trials in only nine regions initially was supposed to
be the beginning of a gradual reform process whereby jury trials would eventually be introduced throughout Russia.13 The court found that five years was more
than sufficient time for the legislature to enact laws expanding the right to jury
trials at least for capital cases.14 The court ordered the Federal Assembly to
amend legislation to ensure that the right to a trial by jury for those charged with
capital offenses exists in all territories of the Russian Federation.15 The court
also suspended imposition of the death penalty in any cases until such time as a
law guaranteeing the right to trial by jury comes into force in all territories of
the Russian Federation.16
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A new Criminal Procedure Code was adopted on November 22, 2001, and went
into effect on July 1, 2002. Article 30(2) of the Criminal Procedure Code provides
that a judge and twelve jurors shall try all cases involving crimes set forth in Article 31(3) of the code upon a motion by the defendant.17 The Criminal Procedure
Code does not limit the right to a trial by jury to only certain regions of the country. By the end of 2003, jury trials were functioning in eighty-three regions and
juries were introduced to an additional five regions in 2004. The Republic of
Chechnya is the only region where the introduction of jury trials will be delayed
until at least January 1, 2007.19
The Jury Trial System and the Appeals Process in Practice
In 1993, Russia had two jury trials throughout its vast territory.20 In 1994, the first
year that jury trials were up and running in the initial nine regions, there were one
hundred and seventy-three jury trials.21 From 1994 until now, the number of jury
trials has steadily increased.22 In 2003, there were four hundred and seventy-nine
jury trials for nine hundred and thirty-six defendants.23 Although four hundred
and seventy-nine may not seem like a large number, it is almost a 500 percent
increase in jury trials over a period of ten years and accounts for 8.2 percent of
all criminal trials conducted in regional courts.24 In 2004, the number of jury trials more than doubled to approximately one thousand.25
The actual number of jury trials fails to fully account for the impact of the right
to a jury trial on the Russian criminal justice system. There were twice as many
demands for jury trials as there were actual trials in 2003—2,072 people in 954
cases demanded jury trials.26 To put this number in perspective, approximately 18
percent of eligible defendants demanded jury trials.27 Looking beyond just 2003,
the Russian Supreme Court estimates that since jury trials were reinstated in the
Russian Federation, approximately 20 percent of the people accused of qualifying crimes have requested jury trials each year.28 In some regions, more than 60
percent of defendants demand jury trials.29 Recent press accounts indicate that
the number of defendants choosing jury trials is constantly increasing.30 As of
January 2003, some defendants had to wait six months to get a jury trial due to
the backlogs of jury demands in the courts.31
It is not clear why only 20 percent of eligible defendants request jury trials
when Russia’s experience demonstrates that juries acquit more often than
judges.32 Accounts differ as to the exact number of jury acquittals versus judge
acquittals, but the difference is significant by any count. Juries are between ten
and twenty times more likely to acquit than judges.33 Judges acquit less than 1
percent of defendants,34 whereas juries acquit 15 to 20 percent of defendants.35
The reasons juries are acquitting more people than judges is open to speculation. At a roundtable held in Krasnodar, Russia in 1999 to assess the first five
years of jury trials, some judges and scholars expressed views that Russians do
not have the legal consciousness needed for jury trials.36 At the roundtable, Judge
Aleksandr Dmitrievich Chernov, chairman of the Krasnodar Regional Court, provided an example supporting his claim that Russians are not ready to be jurors.
According to Judge Chernov, some reporters interviewed a group of jurors who
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acquitted a defendant of murdering a young woman. When the jurors were asked
why they acquitted the defendant, the answer was not that they thought the defendant was innocent of all charges. Instead, according to Judge Chernov, one juror
indicated that she knew the defendant was guilty but thought to herself, “I have
a son the same age as the defendant.” Another juror reportedly justified the acquittal based on the fact that the victim was not entirely sober and did not behave herself.37 Judge Chernov expressed concern that such situations should not exist.38
Regional Court Judge Nikolai Aleksandrovich Karpenko expressed similar
concerns about the motivations behind jury acquittals. According to Judge
Karpenko, jury verdicts, especially acquittals, are not always legal or founded.39
In his experience presiding over jury trials, he found that juries more often base
their verdicts on emotions rather than evidence.40 He also found that juries make
decisions based on pity for the defendant.41 Judge Karpenko is not alone in this
view. Russian newspapers have referred to the psychology of the “man of the
street” to rationalize acquittals.42 Because citizens historically do not trust the
police or the government, “[s]ympathy for ‘a person just like me’ has become
especially pervasive in Russia.”43
Some in the legal community have argued that acquittals are a result of the fact
that “common people are incapable of understanding complex issues” and that
educated people manage to avoid jury duty.44 There are some judges, however,
who still have faith in the jury system and believe that the denouncement of acquittals is a result of lack of information on the part of critics. Saratov Regional Court
Judge Evgeny Druzin reported that the majority of jury verdicts that he has witnessed have been fair and based on the evidence.45 Judge Druzin, unlike Judge
Chernov and Judge Karpenko, has been impressed with “how wise a decision
jurors can make in a very complicated situation.”46 Former Moscow City Court
Judge Sergei Pashin supports acquittals in Russian courts as well.47 According to
Judge Pashin, Russian citizens have “the highest standards of legal culture.”48 He
sees acquittals as a result of the fact that the legal culture of the people does not
match the legal culture of the state.49 In Judge Pashin’s opinion, acquittals are the
result of juries nullifying cruel criminal laws.50
Judge Pashin’s comments reflect the current schizophrenia of the Russian legal
system that is straddling the old and the new. Because prosecutors, investigators,
and judges spent most of their careers working in the old system, where acquittals
were unheard of, they cannot understand why juries are acquitting at much higher
rates than judges. Jurors finally have the ability to be the voice of Russian society
against the state. They have the ability to express their views about the criminal
laws through their verdicts. Juries also have the ability to fulfill a role as representatives of citizens against the state and express their dislike for the old system.
Regional Court Judge Vladimir Pavlovich Lazovsky views the current legal culture
that results in acquittals as one where “people do not like courts, do not like police,
and do like the procuracy. [Legal professionals] are strangers for them.”51
Some scholars argue that the reason for the rate of acquittals is based on the
change in standards in the Russian legal system that came with the introduction
of jury trials rather than based on the legal consciousness of jurors or the inabil-
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ity of jurors to perform the task. In trials before judges with no jury, prosecutors
and investigators do not have to be as vigilant about making sure their evidence
meets the proper standards for admission. Judges often overlook procedural violations and allow technically inadmissible evidence.52 In contrast, legal provisions
requiring the exclusion of inadmissible evidence are actually upheld in jury trials.53 According to Aleksandr Shurygin, the chairman of the Supreme Court’s
appeals panel, cases often fall apart in preliminary hearings because evidence
does not meet the legal standard.54 By the time the case gets to trial, the prosecutor is barred from presenting any of the evidence the investigators gathered, the
defense attorney focuses on the lack of evidence, and the jury acquits.55 As a
result, prosecutors and investigators actually have to work
harder to prove their case and
“There are some judges, however,
who still have faith in the jury system cannot get by with inadmissiand believe that the denouncement of ble evidence.
With the expansion of jury
acquittals is a result of lack of infor- trials across Russia and the
mation on the part of critics.”
dramatic increase in the number of acquittals, it is not surprising that the system has
developed some critics during
the last ten years. One could
argue that it is healthy to have juries voice their opinions through acquittals and
outspoken critics help deepen the legal consciousness of the Russian population.
However, critics do more than merely speak out against jury trials; they appeal
acquittals. According to Judge Nina Stus of the Krasnodar Regional Court, who
has presided over more than one hundred jury trials, “[w]hen a not-guilty verdict is passed, the prosecutors begin to dig around . . . . It is a card prosecutors
keep up their sleeve in case there is a not-guilty verdict.”56 Often a triumph for
the people’s legal consciousness and the victory of the citizen against the state
does not last long.
Statistics from the past few years show that the Cassation Chamber of the
Russian Supreme Court does not like acquittals either. In 2005, four hundred and
twenty-six matters involving eight hundred and forty-four defendants tried in trials by jury were appealed to the Cassation Chamber.57 Six hundred and ninetyfive appealed cases involved defendants who were found guilty and one hundred
and forty-eight appealed cases involved defendants who were acquitted. One hundred and one or 14.5 percent of appealed guilty verdicts were overturned and sent
back for a new trial, whereas seventy-two or 49 percent of appealed not-guilty
verdicts were overturned and sent back for a new trial. This number of overturned
jury acquittals is higher than in recent years. In 2003, only 24 percent of appealed
jury acquittals were overturned by the Cassation Chamber of the Russian
Supreme Court and sent back for a new trial.58 In 2002, 32.4 percent of appealed
jury acquittals were overturned and in 2001, 43 percent of appealed jury acquittals were overturned.59 By comparison, appealed convictions were overturned and
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sent back for a new trial at a much lower rate: 5 percent in 2003,60 5.9 percent in
2002,61 and 6.7 percent in 2001.62
According to the Russian Supreme Court, the main reason for overturning judgments based on jury verdicts during the last several years has been improper formulation of question lists (interrogatories) presented to the jury and failure of the
presiding judge to take measures to eliminate vagueness and contradictions in jury
verdicts.63 A closer look at the provisions of the Criminal Procedure Code governing jury question lists sheds some light on why this confusing area of law can
lead so many acquittals to be overturned.
Articles 338 and 339 of the Russian Federation Criminal Procedure Code govern jury question lists. The presiding judge in a criminal trial “takes into account
the results of the trial and closing arguments” and then drafts a list of questions
for the jury to answer.64 Article 338(2) gives the parties in the case the right to
make comments regarding the content and wording of questions and offer additional questions.65 The jury is not present in the courtroom during the discussion
and formulation of questions.66 Article 339 of the Criminal Procedure Code
requires the judge to pose three questions to the jury in the question list: (1) was
the act committed; (2) did the defendant commit the act; and (3) is the defendant
guilty of committing the act.67 Judges can combine the three elements above into
one question.68 Further, the basic question about the guilt of the defendant “may
be followed by separate questions about such circumstances as affect the degree
of guilt or modify its nature, or absolve the defendant of liability.”69 The judge also
may include separate questions about the “degree to which criminal intent was present, reasons why an act was not completed and the degree and nature of each of
the defendants’ involvement in the crime.”70 In addition to the three required questions mentioned above, the judge must include in the question list presented to the
jury all questions submitted by the defendant or defense counsel regarding exoneration, lesser included offenses, and leniency.71 If the jury finds the defendant
guilty of a charged crime or lesser included offense, then it must also determine
whether the defendant deserves leniency.72 However, no questions may be asked
that require the jury to make a legal determination in rendering its verdict.73
In applying Articles 338 and 339 of the Criminal Procedure Code, judges are
far from uniform in the number of questions posed to the jury and the amount of
detail in each question.74 Judges sometimes include hundreds of questions on the
question list presented to jurors.75 Complex cases with lesser included crimes and
multiple defendants may involve numerous questions so that the jury is presented
with all variations of possible factual scenarios underlying the case and can make
a decision on what it believes are the true facts.76 The more questions judges
include on the list, the more there is a possibility for error in how some of the questions are formulated or for a contradiction between questions.
It is not surprising that the Russian Supreme Court has overturned the most jury
verdicts based on improper formulation of question lists, because Russian judges
have struggled with this aspect of criminal procedure. Not only is the sheer number of questions on the question list problematic, but the fact that juries are only
supposed to determine questions of fact and not questions of law has led to some
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confusion in question formulation.77 For example, judges are perplexed by whether
aggravating or mitigating factors or questions involving the defendant’s mental
state are questions of law or fact.78 If even one of the possible hundreds of questions posed to a jury in a question list requires a legal determination on the part of
the jury, the prosecutor has grounds for an appeal to the Supreme Court.
Despite twelve or thirteen years of experience with jury trials in some regions,
the Supreme Court is still overturning an alarming number of jury verdicts based
on improper formulation of questions in question lists presented to juries. In some
instances, verdicts were overturned as a result of question lists that did not contain what the Supreme Court thought were crucial questions to assess the guilt or
innocence of the person.79 In other cases, the Supreme Court overturned jury verdicts because juries were required to make legal judgments to answer some of the
questions in the question list.80 In trying to strike the balance between posing
enough questions to ensure that the jury shows a factual basis for its verdict but
not so many questions that the jury is asked to make legal judgments or contradict itself in answering different questions, judges are bound to make errors.
Another oft-cited cause for overturning jury verdicts is because procedures
used in the trial breach the limits of competence of juries or judges. For example, the Supreme Court has overturned jury verdicts in cases where judges failed
to adhere to Article 335 of the Criminal Procedure Code by deciding questions
of whether evidence was admissible or not in the presence of the jury.81 Jury verdicts have also been overturned for unlawfully influencing the jury,82 judges’ failures to tell the jury to go back to the jury room to clear up contradictions in their
verdict,83 and judges’ failures to remind the jury in their parting words that juries
are not allowed to rely on unproven evidence.84
It is clear from the Supreme Court’s yearly reviews of the work of the Cassation Chamber with respect to jury trials that there are numerous possibilities to
overturn jury verdicts based on “technical” violations. Chapter 42 of the Criminal Procedure Code,85 which outlines procedures for trial by jury in a criminal
case, is so detailed that it is not that difficult to come up with a basis for overturning a verdict by finding one article that has been violated. If procedural violations are rampant in jury trials in Russia, why are reversals not based on violations equally pervasive in trials that end in acquittals and trials that end in
convictions? Why is it that only 5–15 percent of convictions are overturned and
as many as 50 percent of acquittals are overturned?86 Although it is certainly possible that juries and judges make more mistakes in trials that end in acquittals, it
is also possible that the phenomenon of overturning more acquittals says something about how the judges in the Cassation Chamber of the Supreme Court view
the jury trial system.
The title of a recent Russian newspaper article sums up the current attitude of
the Russian Supreme Court toward jury trials: “Supreme Court Doesn’t Believe
Jurors.”87 The Supreme Court appears not to believe jurors more often when they
acquit. According to judicial reform scholar Ludmila Mikhailovna Karnozova,
the Supreme Court has its own politics, and their politics in connection with
acquittals appears biased.88 Although the Supreme Court has managed to estab-
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lish numerous legal bases for the reversal of acquittals, the detailed provisions of
the Criminal Procedure Code ensure that it is not difficult to find a basis for overturning acquittals. The law allows the judges to manipulate the system to get their
desired outcome.
Overturning Acquittals: Illegal or Just a Bad Idea?
With the overwhelming number of acquittals that have been overturned, a question arises as to whether it is legal to overturn an acquittal in the first place. The
Russian Constitution guarantees that “[n]o one may be convicted twice for one
and the same crime.”89 This double jeopardy protection, however, does not protect an acquitted defendant from being retried.90 According to Sergei Lukashevsky, director of the Center for Research of Civil Society in Moscow, “[t]here
are a lot of cases where the prosecutor’s office makes appeals for years on the
same case, until they get what they want, and that is the verdict of guilty.”91 The
reality is that no acquitted Russian defendant can be absolutely certain that he or
she will not be tried again for the same crime.
The Russian Constitutional Court recently heard a case calling for the interpretation of the double jeopardy provision of the Russian Constitution in relation to acquittals.92 In that case, defendants S. A. Belichenko, D. V. Lunev, and
A. V. Vaniushin were acquitted by a jury verdict, and judgment in the Moscow
Regional Court and the Cassation Chamber of the Supreme Court upheld the
verdict and judgment of the regional court, making it a final judgment.93 The
prosecutor then filed a protest with the presidium of the Supreme Court, which
overturned the final judgment entered by the Cassation Chamber and remanded
the case for a new trial.94
The Russian Constitutional Court issued a decision stating that a new trial
would be unconstitutional and would conflict with international law.95 Specifically, the court referred to Article 50(1) of the Russian Constitution and Article 14(7)
of the International Covenant on Civil and Political Rights (ICCPR).96 Unlike Article 50(1) of the Russian Constitution, which only refers to convictions, Article
14(7) of the ICCPR states that “[n]o one shall be liable to be tried or punished
again for an offence for which he has already been finally convicted or acquitted
in accordance with the law and penal procedure of each country.”97 Citing Article
15(4) of the constitution, the court ruled that international law trumps when there
is a conflict with domestic law.98 In other words, the broader language in the
ICCPR trumps the narrower language in the Russian Constitution.
Although this decision seems like a triumph for acquitted defendants, it has
limited applicability. The court focused on whether a final judgment of acquittal
could be appealed. In this case, the court found that the verdict only had the force
of law when the Cassation Chamber upheld it.99 Any verdicts that are reached in
lower courts that have not yet been ruled on by the Cassation Chamber are not
final within the meaning of Russian law. Therefore, the decision seems to leave
room for a large number of appeals of acquittals to the Cassation Chamber.100
Even if some appeals of acquittals are allowed in accordance with Russian and
international law, the Criminal Procedure Code appears to limit appeals of jury
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verdicts in general to cases of legal error.101 According to the Criminal Procedure
Code, there are only three grounds for modification or reversal in the Cassation
Chamber of the Supreme Court of lower court judgments based on a jury verdict:
(1) violation of law on criminal procedure; (2) erroneous application of criminal
law; or (3) unfair sentence (either too lenient or too harsh).102 Article 385 appears
to place more limits on the ability to appeal an acquittal than those listed above.
According to Article 385, a judgment of acquittal may be reversed pursuant to a
prosecutor’s representation to the court of cassation for review “only if there were
such violations of the criminal procedural law as interfered with the right of the
procurator, victim or victim’s representative to present evidence or affected the
content of the questions submitted to the jurors and the answers thereto.”103 Given
the sheer number of acquittals that have been overturned by the Cassation Chamber of the Supreme Court, it appears that these provisions of the Criminal Procedure Code are construed very liberally in favor of the prosecutor. Sergei Nasonov,
a professor of criminal law at Moscow State Law Academy, recently told the
Washington Post that “[t]he reasons for overturning jury verdicts were supposed
to be very limited, but the Supreme Court has interpreted the law very broadly.
A jury verdict is hardly ever the final word.”104
Even if technically not a violation of the Russian Constitution or international
law, acquittals should not be overturned so readily. Although it might be possible
to make some exceptions based on egregious procedural violations, overturning
acquittals should be the exception and not the rule. International newspapers are
full of accounts of defendants who are tried two or three times because the
Supreme Court had no faith in the original jury verdict.105 Local Russian newspapers and television stations report details of cases as they are tried and retried as
well.106 Some judges have speculated that “large numbers of appeals and retrials
could lead jurors and potential jurors to believe that their work was a waste of time,
and not worth the effort to respond to the jury invitation.”107 In a country where it
is already extremely difficult to get citizens to serve as jurors,108 undermining the
verdicts of those who actually do serve does not bode well for future jury trials.
Retired federal judge Sergei Pashin sees a clear trend: “The Russian judicial system is successfully devouring the institution of trial by jury.”109
The Future of Jury Trials in Russia and How to Ensure Their Success
The high rate of acquittals and the practice of overturning them raise a larger
question of whether jury trials can survive in Russia. Although a number of civil
law countries, including Russia, experimented with jury trials after the aborted
European revolution of 1848, most of them abandoned the all-lay jury in favor of
mixed tribunals at the beginning of the twentieth century.110 Even those countries
that still use lay juries have seen a marked decline in the number of jury trials
over the last century. In England, jury trials account for only approximately 1–2
percent of all criminal trials with the rest of criminal cases being decided by
judges.111 In the United States, there has been a steady decrease in the number of
jury trials in criminal cases over the past thirty years as the number of plea bargains has almost tripled.112
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The Russian jury trial system faces many of the same problems that caused other
countries to abandon or cut back on such a system. It would not be surprising to
soon start hearing Russian scholars echo Professor Langbein’s comments from
almost thirty years ago that juries “have become ever more complicated, time consuming, and expensive” and are “unworkable as a routine dispositive procedure.”113
Jury trials in Russia strain the budget and require elaborate legal procedures that do
not promote efficiency.114 Elaborate question lists that are often incorrectly formulated are only part of the problem. The Criminal Procedure Code, like the 1993 Jury
Law that preceded it, allows jurors to ask questions of witnesses during trial115 and
allows them to request that evidence be reopened and additional witnesses be produced after jury deliberation
has begun.116 Although these
procedures increase the partici- “The high rate of acquittals and the
pation of the jury in the process, practice of overturning them raise a
they also decrease efficiency larger question of whether jury trials
and add to the delays that are
can survive in Russia.”
already a problem for jury trials. Witness and participant noshows are also common, which
can drag out trials for an unreasonably long time.117 Jurors
begin to lose patience and fail
to show up as well.118 Further, getting jurors to the courthouse in the first place is
incredibly difficult in a climate where more than 80 percent of prospective jurors
fail to respond to calls to jury service and those who do show up face a real risk of
losing their job.119 These problems increase costs, unnecessarily expand the judicial workload, and threaten the future of the system.120
In addition to the steep costs and technical problems that ensure lengthy jury
trials, the new form of criminal procedure has caused other problems as well. Different scholars have estimated the average acquittal rate to be somewhere between
15 percent121 and 20 percent.122 This high acquittal rate has challenged core legal
and social values and threatens the long-term sustainability of jury trials.123 The
large number of acquittals has produced “a strong negative response among the
population”124 and has even been criticized by lawyers and judges.125 A recent
survey of four hundred and five judges, lawyers, and advocates revealed that 69
percent of those who opposed jury trials feared that there was a “real risk of
acquitting guilty people.”126 A big impetus for the abandonment of jury trials in
the early twentieth century in Europe were “scandalous acquittals” that were
thought to be “‘nullification of the law’ resulting either from emotion, ignorance,
or outright rebellion.”127 As discussed previously in this article, these same arguments are being made against Russian jury trials today. Juries do not only acquit
defendants that they think are innocent. They also acquit as a protest against the
state and the harsh laws that prosecutors try to enforce.
Despite the real concern that jury acquittals that are perceived as jury nullifications could lead to a backlash against jury trials similar to what happened
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on the European continent, real and perceived jury nullifications help ensure
Russia’s successful democratic transition. (In contrast, the Supreme Court’s
practice of overturning those acquittals undermines the role of the jury in that
democratic transition.) “The right of juries to decide according to their conscience and refuse to apply the law is essential to the democratic role claimed
for the jury.”128 When juries acquit, they are providing valuable information
about how the average Russian citizen views the judicial system. If the system
is working properly, jury acquittals force investigators and prosecutors to do a
better job of gathering evidence and proving their case. When large numbers of
these acquittals are being overturned, as they currently are in Russia, it sends a
message to law enforcement that their “mistakes” will be overlooked. Jury nullification sends a message to the authorities that there are some uses of state
power that people are not willing to tolerate.129 Whether they acquit or convict,
“members of the jury are valuable because their subjective opinion reflects the
times as they are.”130
In a country where people were oppressed for so many years under a dictatorial regime, the institution of jury trials represents an aspiration to be more free
and democratic. Juries serve as an important barrier against the unchecked judicial power that existed under Communist rule. In the majority opinion in Duncan
v. Louisiana, Justice White wrote that
A right to jury trial is granted to criminal defendants in order to prevent oppression
by the government. . . . Providing an accused with the right to be tried by a jury of
his peers [gives] him an inestimable safeguard against the corrupt or overzealous
prosecutor and against the compliant, biased, or eccentric judge.131

Tamara Morschakova, former deputy chair of the Constitutional Court, expressed
similar sentiments about jury trials in Russia. “Trial by jury is a perfect counterweight to the tyranny of the state. In Russia nowadays, it is the most effective
guarantee against corruption and dependant courts.”132 Because Russians have an
inherent distrust of the government and the judiciary, jury trials play a vital role
in protecting the fundamental rights of citizens.
Given the important role that juries serve, steps need to be taken to ensure the
survival of the jury trial system. First and foremost, the Supreme Court needs to
stop overturning so many acquittals. A continued insistence in overturning jury
decisions has a detrimental impact on the collective psyche and undermines the
role of the juror in making meaningful decisions that keep the government in
check. Russians have lived under a system for years where they cannot trust the
government or the courts to give them justice. For the first time in almost a hundred years, the people have a true role in the administration of justice.133 The
importance of this role far surpasses the importance of a minor legal error that
leads an acquittal to be overturned.
The Supreme Court cannot be faulted, however, for enforcing the law against
lawyers and judges handling jury cases in lower courts. Lower court judges need
to work to ensure that the trial is conducted in a manner that is free of any “errors”
that can be challenged by prosecutors in an appeal to the Supreme Court.
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In November 2005, the Supreme Court passed Resolution No. 23, which provides detailed guidance designed to assist lower courts to correctly and uniformly
apply the rules of criminal procedure in jury trials.134 The Supreme Court’s resolution is a step in the right direction, but more needs to be done to ensure the success
of jury trials in Russia. Perhaps a concerted effort by the Russian government to
train judges, prosecutors, and defense attorneys could help resolve this issue. Training manuals and judicial conferences could possibly help alleviate some of the
errors in this area as well.
Whatever reforms are undertaken to ensure the competence of lower court
judges, Russians should avoid undertaking any drastic overhauls of the new Russian Criminal Procedure Code. The code that was passed in late 2001 provides
the right to a jury trial, the presumption of innocence, and a number of other
important human rights guarantees for Russian citizens accused of crimes.
Changing this law again would not ensure the protection for criminal defendants
that a jury trial is supposed to afford. Even defense attorneys whose clients are
found guilty support the current law. Boris Kuznetsov, whose firm defended Igor
Sutyagin, recently said that he does not “think that there is any need to amend
current laws. We just need to observe the laws that exist.”135
Even if the laws do not need to be completely rewritten, some serious reforms
are needed in the way laws are implemented. Jury question lists are one area that
needs the greatest reform. Because formulation of questions for juries has caused
the greatest numbers of reversals of acquittals for several years in a row, it is time
for a change. Professor Stephen Thaman offered some possible solutions to this
problem back in 1995, but the problem still continues. Thaman focused on the
need for legislation or practice that provides clear guidelines to judges on what
constitutes a question of law and what constitutes a question of fact.136 Other
questions that need to be resolved through practice or legislation, according to
Thaman, include determining how much detail should go into questions and
whether descriptive or aggravating factors are matters for the judge or jury.137 Jury
trials are still a new concept in post-Soviet Russia. Better question lists will come
with more experience in writing questions.
Even if judges become more skilled at formulating questions for the jury, that
will not be enough to ensure the long-term success of jury trials. A change of mentality among Russian lawyers and the Russian people as a whole is needed. Prosecutor Boris Lotnikov recently said of juries that “[h]ousewives and engineers should
not assess the work of investigators.”138 Comments like this make it clear that the
old system is still butting heads with the new. They also reinforce the views of the
average Russian reluctant to serve on a jury that they are governed by the “rule of
bureaucrats” and not the rule of law.139 Although some scholars and practitioners
have argued that Russians are not ready for jury trials, juries provide hope for a
more democratic Russia that respects human rights. The best way to ensure the continued success of jury trials and the inculcation of a mentality of acceptance is to
keep having jury trials. As Russia’s Human Rights Commissioner Vladimir Lukin
so aptly said recently “[m]any people say today that we are not yet mature enough
[to have jury courts], but we will never mature without practice.”140
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